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Ceprive A:vellant of a fair and 
tion, jiven over osjection, 
Gerense witness's testimony 


than the Appellant and the co-deferdant 


ried had to be "received with suspicion 


because such witness was an inforner 


infor:.ation to the employer of 


a reward? 


ially erroneous for the court selow to 


the irstruction referred to above ir view of the follow- 


witness was a orivate ci 


giver by the 
ht nonths prior 
izlied at the trial; 


velunteer himself to the 
xy, the existence of such 
dse of the crimes then veiny 
tried “secar.e “nown to the defense only as a result 
of trial counsel obtaininj his name duriny the course 
of the trial frox the files of the said enployer, and 
his appearance at the trial followed thereafter. 


3. Did the court below, upon the facts of the record, err in 


admitting into evidence a jun and a towel which were seized fror 


Appellant's co-deiendant at the time the two of then. were arrested? 
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Jurisdictional Statement 
This is an apveal froe a verdict and judgrent of guilty entered on 


a lour count l/ indicenent in waich Acvellant and the co-cexendant, 


Hawi.ins, were charje¢ with robbery, assault with a Gangerous weapon anc 


1/ Count one and two jointly charjec Appellart and Haw!.ins of ropbery 
and assavlt with a dangerovs weacon. Court three chargec Haw?ins with 
carryins a concealez wearon anc count four sitilarly chargec appellant. 
All the counts relate to a sinyle series orc events arising out of a 
ronbery in the District of Colurpia. 


Dix. 
carryiny a corcealed weapon. Pursuant to the judgnent Arcellant was 
sentenced under the Youthiul Corrections Act and nlaceé or probation. 
This Court jrantec Aprellant's application to apreal in forma rauperis. 

This Court has iuris€iction over the appeal by vi 


§ 1291. 


Statenent o. che Case 
Eretrial motior: 


Frior to trial Yawlins filed a rotion to suppress @ pistol and 
| 
a towel, alleced€ly used in the robbery, which had eet seizec iro. 
; 
dawkins at the time he and Appellant were arrested. dhe basis of the 
| 
wotion was a lacl. of sufficient probable cause to support the arrest 
| 


and the search and seizure. | 


| 
After a hearin; in which Officer Lipta\, the arrestinj officer, 
| 


| 
and Hawkins testiZzied, the motion was denieé. (Supp. |T. 1-23). 


The Government's Evidence 


Mr. Warren Moon, a bus driver for D. C. Transit, |testified, as 


follows: on the eveniny of June 30, 1566, he was opematin; his bus 


in the northeast section of Washinjton, D. C.; at approximately 


10:30 p.m., while on a lay-over at 13th and D Streets, N. E., two 


youny inen boarded his bus and a third person stood just outside the 


: 
| 
door of the bus (T. | ; first young man on the bus asked for 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


-3 
ther stescec lorward, revealed and pointec 
istol partly covered oy a gree> cowel, an@ denardec that he jive 
money (T. 23); : chen. his romney and the three nen -led 
28): 
city 
Police o.Zicets Liptal and Myers responded to the scene and ob- 
taineé a brie® Gescription of the cwo mer. who noarded the bus. (T. loc, 
Gescribed the first man as Neyro, 1% 
an@ the second san as Negro, light-shin, taller 
snirt ard gairly daxr!. trousers, 
ance carrying 2 pi 3 light-coloreé towel. (T. 113, 137¢-121). 
Officer Licta. t sie -fo s Zollows: Shortly thereafter ob- 
taining the description and while cruisin, the area, he observed 
Arpellant and Hawi.ins walibing alon; 13th Street apnroxinately three 


\ 


bloci.s fron. the scere of che roverry (T. 19¢-119, 125}; he stopped 
then. because Appellant, in his opinior, natcned one of the yeneral 
descriptions given Dy Mr. Moon (T. 113); after apprehending then, he 


observe@ that Haw).ins was carryin? a li nt-colore@ towel in his hand 


{(P. 112, 128-12¢); he seized the towel “rom Hawrins aud discovered 


a pistol, clip and brown paper pay wrapped inside of it (T. 113-114); 


he then completed the search of their persons and brow jyht both os thew 


4a 
“ack to the scene o7 tie robbery (T. 117). There mr. i identified 


Appellant as tne one wo neld the (un on nin Lyi. Mx. Moon 


| 

| 

could not iderti-y Haw) ins. | 
| 

| 


Over the objection o£ counsel for both Haw:.ins an | Appellant, 
1 
! 


che towel, jun, clip anc paper bag were adritted in i¢ence as 
Government Exhibits One - Pour. (T. 172-1721). | 


It was also stipulated that the xecords of the Metropolitan 

| 

| 

Police Departwent revealed that neither Yawkins nor Appellant had a 
| 

license to carry a pistol within the District of Colwnbia on June 36, 
| 


1°66. (T. 182-183). 


Defense Evidence 


Appellant and Haw! ins both testizied and denied their involve- 
on the evenin; of June 30 (T. 352, 363); that around 
walked to the corner o: 13th and D ftreets, the scene of the robbery, 
where they wet and engaged in conversation with Diane Lee and 
| 
Ethel ‘JIebster (T. 353-355); that approximately fiiteen|minutes later 
Appellant and Hawkins then left the jyirls, walled acrog$s the street 


in front of the bus, and proceeded so.th on 13th Street (T. 357); 
| 


at that time he saw police cars in front and in bacl of the bus 
| 
. . . . | 
(T. 365); after enyaging in a short conversation with a woman concern- 
| 
jing the repair oi her washin> macnine, they continued on 13th Street 


coward Lincoln Ear}. where they were arrested by officer Liptak. (T. 


357-35S) . 


Haw? i : 3 j n 1 (Gov. Ex. 1) was his. 
stated he } Nsins Vo  yhont the eveniny to wip 
"VOR. hi : 22): Raw euxther tesctirzied that, while they 
were in the vic: : ‘ so.eone ran Dy him and Cropred a 
tree-20x nearby and tnat he retrieved the »ag and dis- 


istol and clip. (Sov. Exs. 2 ane 3). (T. 430- 


ane Diane Lee both corroborated A>vellant's testi- 
that on this particular eveniny they casually 
.~@t Appellant and Hawiins on the corner of 13th and D Streets; that 
their conversation they noticed a police car 
bus (T. 313-314); thereafter Appellant and 
or 13th Street while they renained 
on the corner (T. 314-315). 

Erna Hansiord, a nei:hbor of the Appellant, testifiec that she 
had ynown the Arpellant for 12 years and that his reputation within 
the neizjhborhood was tnat of an honest and law abiding citizen 
(T. 405). 

We digress at this point in order to call to the Court's 


attention the circumstances surroundinsy the appearance of the witness 


Shuler: During the crial, Mr. Moon had testified that he hac siven 


his employer the name of a person who might possibly be a witness to 


che crire and, in response to de.ense counsel's guesti 
that such name would probably be available chroujgh che 
ment" (T. 104). The trial court su; ste@e that conunse 
with" the head of D. C. Transit's le jal Cepartzent to | 


o£ the possible witness oe Ac a result of 


with Transit personnel, trial counsel learnee o- the 
Shuler and of the fact that, on Seytember 7, 1555$--sone eisht nontas 
| 


earlier --, ne haé given Transit che nares o£ persons jother than 
| 


Appellant and the co-defendant as tne perpetrators of|the crimes 


| 
ehen being tried (T. 195, 227-222, 243, 3¢3, 411-414). 
| 


After trial counsel located Shuler, he interviewed Shuler and 


learned of Shuler's }].nowledge of the exrine and the surroundin 5 events 
| 
(fT. 227); as a result, trial counsel nad Shuler core to court and then 


as}.ed Mr. Moon is he had ever seen Shuler before (T. hes) . Mr. Moon 
| 


said that Shuler looked lile one o< the persons who rpbbec him, but 


that he could not be sure (T. 194). Because of this corment by 

Mr. Moon, the court undertook to advise Shuler that ne eia not have 

to testify (T. 226-23C). The court, inter alia, asi ed Shuler, "Do 

you reel that any truthful answers you would jive would not tend 

to inerininate you or otherwise suoject you to crininal prosecution 
| 


- a . . . . . * | . 
as a result ox the incident into which we are ingquiriny?," to which 


shuler replied, "No, sir" (T. 22S). 


was standing on the corner 
ven cornit the robbery (T. 232) 
was ore of those youn; wen 
anc a oolice detective shortly 
(T. 233-237, 
with aD. C. Transit official concerr- 
later roppery which he had also witness- 
several suspects. (T. 230, 241, 
ose of conlirmin; that the witness Shuler had given 
sit the nases of persons he said he saw connit the crime 
the defense called that covpany's Director 
etisied that Shuler had given them such infornatior 
Durin; his examination, trial 
counsel for Appellant used the word, “informant,” in referriny to 
Shuler (T. 372). 2/ On cross-exarination of that witness, the jovern- 
ment attorney developed that D. C. Transit had a policy o- Jiviny 
rewards for in-cormation cerctaining to crines, that Shuler was aware 


of the policy, ane that the possibility of a reward was the reason 


Ee 
2/ By trial covnsel for Aprellant- "Q. Are you acquainted with a 
young Negro male by the name of Tyrone? A. I met such a person. 

Cc, Does your company have an informant thac oes by that name, sir, 
or an infornant by that name? A. Tnis would be an informant? C. Yes 
six.” (Tf. 373) 


=8- 


Shuler had yiver. the inZorration (T. 322). The court| below, on its 
J | Se 
| 


| 
own initiative, stated that, in view o. the testinory| concernin; a 
| 


reward, it would have to jive "the informer instruccion respecting 
| 


the testimony o. Shuler, if the ce.ense has characte 


rized 
inforwer." (T. 324) Defense counsel oviected on the basi 
was rot an informer ane that the infor:er instruction! cic 


“in this hind o# situation! (T. 365) he Court state€, "He is gettin; 


i 
| 
| 
| 
e 


: . - . . a, | s = \s ri! ‘ 
woney for his inZoruation," to which the Gefense replied that there 
| 
| 


acel , 
was no evidence that he had . (T. 3€5) Thereupon the) court reiterated 
that he woulé give che instruction because the "Jury is entitled to 
know the type of witness we are dealin; with" (T. 385 As a result, 


defense counsel elicited fron: the witness from D. C. Transit that 
| 

Shuler had not received a reward (T. 325), which answer prorptec the 
| 


court to pursue the subject and develop that a reward is paid if the 


inforimation leads to the arrest and conviction of perjsons and that 


> 


no reward had been paid to Shuler (T. 388). 


The forejgoing line of inquiry prompted defense counsel to make 


a motion for a mistrial which was Geniec (T. 38°). 


| 
| 
| 
| 
| 
The Challenged Instruction | 
| 
The court sinjlec out the testinony of Shuler and gave the 


‘i ‘ | 
LOllowin:; instruction thereon: 
| 
“Now ladies and gentlewen, in the argumert of 
respective counsel, there was sone reference 


.ay recall the 
the Capital 
characterized 


instructior 
tion so that 


tna 


by the celrencant 
was Cescribed by 
“inaston, one Hughes, of 
Covwpany, as an inforrer. 
testimony of Hughes, as the Court recalls 
né here again the Court wishes to emphasize, 
ur recollection of the testimony which 
controllin; durin: your deliberations, 
ex had given information to tnis company 
rtain violations of law said to have 
on concany busses. The company 
wpensate Shuler on a continyent basis. 
he would be paid if the inforrna- 
to the conviction of one ayainst 
information. 


-e 
PP | 
us 


ce 
¢ 
4 
~ 
a 
= 
2 


a) 


the evidence before you that 

in fact, an informer, then you should 
isrejard his testimony solely for this reason. 
lowever, you may find fror~ cne evidence that he 
contingent interest in givin; the testimony 
to the Capital Transit Company, as a result o- which 
his testinory should Le exarined by your with jreacer 
care chan the testimony of an ordinary witness. You 
should serutinize it closely to deteriine whether it 
is colored in such a way as to cause doubt concern- 
inz the jn2ilt of the devendants in this case, for 
the reason that the witress Shuler had implicated 
ethers in this crive, ard that iz chese others were 
proven guilty, he woulé stance to benetit thereby. 


tH 


iw 


> 
w 
Ou 
iY 


Iz you determine fron all the evidence that Shuler 
was, in tact, an inforiuer, and chat he had a 


| 

| 

iT 

| 

| 

| 
-10- 
| 
. . : . ca . | 
contin jent interest in the outcone of the! case, 
chen you shoule receive his testirony with sus- 
picion and act uron it with caution. 

| 


Now on the other hand, you nay find fro: the 
evidence that Shuler was not, in fact, an. 
inforner oc the D. C. Transit Corrany, oz! even 
if ne was ar informer, tiat his contingent 
interest in the possible future conviction of 
others for the crime charyec against these 
dexencants too retote to constitute an interest 
in the outcome of the trial, and that his} testi- 
mony is therefore entirely iree fro. pecuniary 
or other objectionable wotcivatior. 


2 | 
In that case you need not treat the testiicon 


of the witness Shuler with any particular 
picion or caution but nay give it such weignt 
as you feel it is entitled to, reme..berin): 
you are the sole judges of the credibility 
each and all of the witnesses in the case." 
(T. 555-552) | 


sus- 


| 
| 
Immediately prior to the conclusion of its charge, th 
ajain referred to Shuler's testimony: 
| 
"Now ladies and gentlemen, there has been! in the 
Court's instructions sore reference to the testi- 
mony ox the witness Shuler. The Court wishes to 
give you this additional short cefinition) fror 
Blacl.'s Law Dictionary as to what an informer is: 
‘A person who informs or prefers an accusation 
against another whor he suspects of the violation 
of some penal statute’ is an informer." (T. 557) 
The jiviny of the foreyoiny instruction had been vigorously 
| 
objected to the trial counsel from the very first suggestion of the 
| 


| 
court that it intended to do so (T. 385, 39°, 472-477). 


Statuces anc 


o- Coli.tia Code §22--5.2. Assault with intent 
it mayne. Cr with Ganxerous weapon. 
ar. assault with in 
y. assault with a dange 
weapon > i : to incrisonmrent 
more than ten 
ch. 354, §204 


District of Colunbia Co@e §22-2:5°1. Roobery. 


"“Jhoever Ly force or violence, whether ayainst 
resistance Ly 

snatcn 1 

the person or icneciace actual possession o: an- 
other anythirs o- value, is guilty of robbery, and 
any rerson corvictec thereof shall suvler ieprison- 
ment for not less than six wonthe nor more than 
Zizteen years." (Mar. 3, 1.C1, 31 Stat. 1322, ch. 
254) $375.) 


See ve) 


su 


’ , 


District of Colu. bia Code 922-3254. Carryin:.: corcealed weapon. 


“No verson snall within the District of Colunbia 
carry eitner ovenly or conceales on or about his 
persor, except in hi veiliny; house or place of 
Dusiness or on : - rossessed by him, a pistol, 
without @ license thezelozr issuec as hereinastez 
rovicer, of any ceadcly danverous weaoon capable 
= bein; isc corcealec. Thoevez violates this section 

punisned as srovidee in sectior 22-3215, un- 
tne violation occurs after ? 


° 


he has ceen convictec 
in the District of Colussbia o: a violation o: this 
section or of a Zelory, eicher in the District of: 
ox in another Jurisdiction, in which case 
be sertenced to inorison.ent for not r.ore 
years." (gully °, 1:32, 47 Stat. 551, ch. 
Hov..4, 1243, 57 Stat. $25, cn. 2°5; Aust. 
Stat. 743, ch. 452; June 29, 1753, 57 Stat. 
ch. 15S, §294(e):) « 


‘taterent o. Points 
l. It was pre ucicially erroneo1s -or the court, over o2tection, 
to have instructec tne jury to “receive with suspicion ane act upon 


with caution" the testimony of decense witress Shuler he nace 


seen persons other than the Appellant and tne co-defendant con.it the 


| 
A A A . A a [ge 
eximes then bein; tried solely »secause Shuler had prev 
| 
£ 


this sawe infori:ation to the employer of the complaining witress ir 


hope of a reward: 


a. As a matter of law, the jivin; of su 
instruction denied Appellant of a fair ane inp 
trial. 


b. Upon the particular lacts ox .this case,.it-. 
was .pretudicially erroneouc to have jiven such | 


instruction. 
| 


2. The a@wission irto evidence of a gun and a towel seized fro 
| 
the co-defendant when he and Appellant were arrested was rrejudicially 
- ; : abs 
erroneous because such arrest was not asec upon probable cause. 


| 
| 
Summary of Argument 


| 
a . . re c 
The witness Shuler did not testify in tne classical role of an 


informer; indeed, he testified in behal¥ of the accused, not against 


the court to 


them. Accordingly, it was not only inappropriate for 


aduonish the jury to receive Shuler's testinony with "suspicion and 


~ an atiovitior desi nee to dene’ tt ar 
sre-uéicially erroreo's to have core so -eca ise 
reerest o. tie accused 
covrletely, anc with 2c finality, unéercxt ait 


that was extrei. 


ntire de 


instruction whicn cast 
the tact that ne had, at a poirt prior 
inforration to Transit ir the hore o a reward, 
it was perfectly r from the record that the possibility that 


testimony in the hope of a rewarc was 


Shuler night be co: 
too remote to nave that bilit Con n.ei > upon jr an instruction: 

@id not volunt is tecstimory co the Aprellant and his co- 
Gezendant, but, to the contrary, he apreared and testitied only as a 
resvit of his nane and his | aowledye of the crive beco: ing *nown to 
the accuse@ Zron. the tiles of the e: ployer of the cornptaininy witress 
“which were cade available o che accused during the triaJ which occurr 
ee sove eight conths after Shuler had given the *ntoruation co the 


said ewployer. Urder these circu;stances, it woule »e wholly un 


reasonable for anyone to conclude i nic testirony hac ween 1 ot; 


vated by the hope'of reward, and, accordingly, it was prejudicially 


erroneous to sive any instruction which »oroujht. this rerote pnossixj it 


srecifically to the 

of obtainin; a reward co114d so. ehow .e corcicere 
assessrent o his testii ony, the ~xoner instruction 
corld co: sider whether such rossi -ility o reward sae jintuenced 


cestinony. 


Appellant adopts that portion of the brier of Aprellant in 


have sinntv advised the °: that, in evalyatin~ his qeet’>ory, 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


No. 212¢1 which asserts that the court below erred in ja€mittiny a 
| 


gun ard a towel into evidence. 
| 


INSTRUCTION CONCERN- 
WITNESS SHULER 
< THAT IT DEPRIVED 


The Influential Role o« the Instruction in the Case 


ia 


The Drincipel issue in the trial below insoxcar as Fppellant was 


concerneé was that of igentizication. sir. .ioon, the complaining wit- 


ness, icenticied Appellant as one or those who hac robbec him. He 
stated that one of the persons, whom he igentizied as Appellant, had 
a gun anc a green tovel. Ofcicer Liptak testicied that, at the time 
of the arrest of Appellant ana his co-decendant Hawkins, Hawkins haa 
a green towel anc agun. The Appellant testicied (as did his co- 
eéefenéant) that he die not commit the robbery and this testimony was 
corroborateé by several witnesses, including Shuler. Shuler, who 
witnessec the robbery, testiried that neither the Appellant nor the 
co-defendant was among those he saw commit the robbery. Thus, in 
short, the jury was faced with conilicting testimony which neces- 
sarily required it' to acceot Ir. .io0n's identizication or Appellant 
ané to reject the testimony oc the defense in order to Fine Appel- 
lant guilty. Accordingly, the court's instruction which directed 


that the testimony of a critical @erense witness —- Shuler - be re- 


a}6= 


| 
ceived with "suspicion and acted upon with caution" could not help 
| 


but have had a G@evastazing esfect upon the jury in its determination 


or the identizication issue. 


The Challenged Ine" ruction, when R.ppliec to the | 
o£ This Case, Required What che Jury Consicez § 


Testimony With Suspicion enc Caution 
| 


Mo matter how one approaches the cautionary instruction given 
| 


| 

specirically in recerence to the testimony of Shuler, one conclusion 
| 
| 


is inescapable: that instruction, when applied to the facts o£ this 
| 


case, required that the jury consider Shuler's testimony “with sus- 


picion ana caution." 
Under the instructions, if the jury concluded that Shuler was 
an informer and that he had a contingent interest in the outcome of 
| 
the case, it had to treat his testimony “ith suspicion and act upon 
| 


| 
it with caution": | 


| 

"Tf you determine from all the evidence shat 

Shuler was, in fact, an informer, and that he 

had a contingent interest in the ouccome of the 

case, then you should receive his testimony | 

with suspicion and act upon it with caution." 

7~. 551-552. | 
The undisputed acts required that the jury reach both conclusions. 


| 

Having earlier in its instructions used the term, “informer,” 

| 
| 

without having e@efined such term (T. 550-551), the court stated to 


the jury immediately prior to the conclusion of its charge that an 


"Black's Lav Dictionary," is: 
A person who informs oF oreters an accusation 

another whom he suspects o- the violation 

oenal statute.'” T. 567. 
The undisputec testimony was that Shuler haa given the Director or 
Security tor >. C. Transit the "names and adéressee ot individuals 
which he thought were involved,” in the subject robbery (T. 276,381), 
ané the court below accurately recalled this Fact to the jury in its 
challengec instruction (T. 550-551). Accordingly, the jury in the 
gaithscul observance of the court's instruction, had to consider 
Shuler an informer. AdGitionally, the jury had to conclude that 
Shuler had a contingent interest in the outcome oz the case, because 
the undisputecé testimony shoved that Shuler had furnished names to 


Transit in hope of a rewarc (T. 382); indeed, the court in its in- 


struction recallec for the jury “thatthe vitness Shuler had impli- 


| 
cated others in this crime, ana that if these others were proven 


guilty, he woule stand to benefit thereby” (T- 551). 
There can be no cGoubt that the jury received Shuler's testimony 
"with suspicion anc actec upon it with caution." 
THE USE OF THE INFORMER IiSTRUCTION TO DISCREDIT THE 
TESTIMONY OF A DEFENSE WITUESS IS A PERVERSION OF ITs 
PURPOSE AND SUCH USE DEPRIVES Ail] ACCUSED OF A FAIR AND 


IMPARTIAL TRIAL 


It is perfectly clear from Fletcher v. U.S., 81 U.S. Aop. D.C. 


| 
| 
| 
| 
| 
| 
306, 150 F.2d 321 (154%), wherein je Cuurt requireé ¢hat che lury 


be acinonished chat an irforner's te cinony be received with i 


| 
and acte@ upon with caution, that 1% id so for tne pro 
| 
accused: | 
| 
“orante* that che credibility ot che testirpny 
of a paid inlorner is Jor the jury to decide, 
it nevertheless iollows that when the entize case 
depends upon his testinony, the lury should) de 
instructeé to scrutinize it closely Zor the] pur- 
pose of determining whether it is colored jin such 
a way as to place juilt woon a deendant in Lur- 
therance o. the witness's own interest. Here, 
aer.ittedly, cne uceZulness of the witress == are 
for which he received paynen = [rom the agent -- 
Aepended wholly upon his ability to nake out a 
case. No other motive than nis own advantaze im- 
melleé nin. in all he dic. * * * It is manifest * * * 
that it [the inforner's testiony] should be re- 
ceived with suspicion and actec upon with caution." 
P's (Ex.phasis supplied) . 


while this Court observed that the “credibility of a paid informer 


is Yor the jury to decice," revertheless it is plain that the Court 
I 
| 
was willing to invade the province of the jury to the) extent of ad- 
| 
| 
le 


monishing the jury to treat the testimony of such a witness with 
suspicion and caution »ecause the Court believed it incumbent that 


the Ccurt's knowledge of the stronj possibility that lan informer miyht 
| 


testicy falsely in order that his “employment” woulé not be terminated 
| 
be passed on to the jury so the jury would weiyh his testimony upon 


she basis which experience taught was the proper pasis. 
| 


Such invasion 


| 
oc the jury's role oO deternin® the credipility of such witness is 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


the >rernezit o. the accusec. 
dererse witness 
ony "with sus~ 
nad, at some roint prior to 


piven that sa.e information to another in 


invasion ef the jury's province is, we submit, 


che reasons which prowpt a court, in the 
accused, to impart to a 
dependability of such 
respect co the testimony 
co testilyiny for either the 


zrosecution or he Ce len -iyen inZormatior rejarding the crime to 


another in the hope o+ a reward: ne private citizen's livelihood 


up" crime and testizyiny in support 
the court's conclusion that there is a 
strong possibdili hat - inZorner ;ay testify falsely; and wnen 
such private citizen : testiiying Zor the detense, the giving of such 
instruction cannot se predicated upon the zear of wronjfully convict- 
ing an innocent persor by virtue of such testimony. 
Secondly, ang we velieve more important, there is nothing in the 


cundanental nature and character o- the Auerican citizenry which will 
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Sustify a court in reaching two conclusions that must e reached if 
| 
the giviny of the cautionary instruction in the case of a private 
| 
citizen wno has furnished information ir the hope of aj reward were 


to be hela proper: (1) that there is a strong poxsabal acy that the 
| 
| 


average citizen will jive false insorwation rerely because a reward 


has been ofiered and he hopes to jet it, and (2) that there is a stron; 


x - 5 te . . : : | es 
possibility that the average c?2tizen will thereafter testily falsely 
at a trial in his pursuit of that rewarc. Both conclusions are, in 


our opinion, absolutely contrary to -act. 


Thirdly, the admonition that a particular witness's cestizony ve 


“received with suspicion and acted upon with caution" jis a clear in- 


vasion ox the fact sindiny province of the jury, but wi 


wonition is jivern with respect to a Getense witness, it does not serve 


to benefit the accuse¢c -- which is why it is peri issible when given 
| 


with respect to a prosecution witness --, but, rather it works to 
P | 


ivvasion erroneous, out LVesis 


doust weon the truth 


cannot 2e overcowe: There 


the 


were peruitted to be jyivern with 


ec who Gesirec to avail hirsel< 


3 Gilemra: He would be required, to 


vain of naviny it received under a 


ze wouleé pe required, to his 


121 U.S. 


on 


o. Shuler as an in*orver 
watination o2 a witness, used 
ng alone, ore,udicial error 
€o not pursue, excede ser... carries with it a very 
us connotation. 
4f An instruction ; h *% testimony can 2e corsiderec 
2s untainted snoul a ral i sibs 5e corroborated would, in our 
opinion, be pretucici aifecting the oplijation of 
ving an accused guilty. 


the Government & 
cz, State v. Reeder, 292 (1665) and Joseph 
Wa. 24-26. 


v. State, 34 Tex. Cr. 


| 
| 
-22- 
| 
| 


Although we have found no case squarely on this precise point -- 


oe 
we bad . x Li | SB a rd 


i.e., that it is prejudicially erroneous to instruct that the testi- 
| 


mony of a defense witness who has previously Zurnishec inzormation in 


| 
the hope of a revard may be considered as that of an iniprmer ana 
. a he * - | . 
therefore should be receivea with suspicion ana actea upon with 
if 
caution -- there ere several cases which we believe analagous and 
which, in our judgment, merit consideration on the point at issue. 
| 


| 
In the following cases, the courts considered the propriety of giving 
| 
the cautionary accomplice instruction with recerence to;an accomplice 
| 


who testified on behalr of the defense. That instruction also pro- 
| 


| 
vides that such testimony shall be received with suspicion and cau- 


| : 
tion. All found that the giving oz such instruction in) such circum- 


stances was prejudicially erroneous. 


| 
In People v- o'Brien, 96 Cal. 171, 31 P. 45 (1892), the court 
| 


| 
reversed a lower court which had given the cautionary accomplice in- 
| 
| 
struction with regard to the testimony os a witness who testiried cor 
| 
| 
the defense. The court statea: 
| 
| 
“The Code authorizes this instruction to be given 
on all proper occasions. {Code cited; But we do 
not think that this was a proper case for such an 
instruction, although it may be proper to gilve it 
in a case where the witness has been called [by the 
people. [code cited, It, in efsect, told the jury 
not to believe the testimony of one of the defen- 
dants witnesses, -~ at least, to discredit it. 
That is the meaning of the word ‘discredit.! This 
the court had no right to ao." P. 48. 
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The court then cited the Calizornia Constitution which corbade courts 
from charging juries with respect to matters of fact, anc stated that 
the instruction it we considering ‘es tantamount to expressing an 
opinion on @ matter o=: 
A year later, the seme court cecided People v- Bonney, 99 Cal. 


278, 33 2. 3S (1893). In that case the lover court had refused to 


give the accomplice instruction with regard to the testimony or an 


accomplice who hac testizied jor the State- The State sought to sus- 
tain such refusal on the authority of the o'SBrien case, supre.- The 
court rejected the argument of the State, stating: 


"The princiole uson which it vas held in that 
case [O'Brien, that the court errec in giving 
the instruction made it error “sor the court to 
reruse the instruction in the present case. In 
that case the accomplice had been called as 2 
witness on behalc o£ the defendant, and it was 
held that for that reason it vas not a ‘proper 
occasion’ to give the jury this instruction, 
since it told the jury in effect to discredit 
one o£ the defendant's witnesses- For the 
court to Giscredit one of the Gefendant's wit- 
nesses berore the jury is very gicrerent s£rom 
giving an instruction in his favor. One of 
the chie£ principles in criminal jurisprudence 
wherever the common law prevails is not only 
that the accused shall be presumed innocent 
until the moment of his conviction, but also 
that every fact necessary to constitute the 
crime of which he is accused shall be estab- 
Lished by the prosecution by evidence compc~ 
tent therefor, before he shall be called upon 
to establish his innocense. The State is in- 
terested in seeing that none of its citizens 


soe= 
are unjustly convicted, and it is the auty o£ the 
court bercore whom the trial is hela to protect 
the accused against @ conviction by incompetent 
testimony, both in excluding such testimony and 
in giving to the jury pro jer instructions upon 
the evidence before them. If, hovever, the 
court assumes to discrecit a witness which the 
defendant has casled in sups0rt of his Gesense 
it deprives him os the constitutional guaranty 
o£ an impartial trial. Ané when the crime vith 
which the accusec is charged can be established 
only by means of the testimony or an accomplice, 
it is a ‘proper occasion’ for the court, in the 
Gischarge of its duty to protect the accused, 
to call the attention of the jury to the well- 
known fact 'that the testimony or an accomplice 
ought - to be vieved with distrust.'" P. 99 

| 

| 


(Emphasis supplied) 
The court held it was e “proper occasion" to give such instruction 
when the accomplice testiziea for the State. 
In State v. Reeder, __ Mo. __s 395 S.W. 2a 209 the 
court reversed the lower court because the rollowing instruction hac 


| 
been given with reference to the testimony of an alleged accomplice 


| 
who testified for the derendant: | 


| 
"The court instructs the jury that though the 
testimony of an accomplice in crime, that is, a 
person who actually commits or participates /in a 
crime is admissible in evidence, such evidence 
shoule be received by the jury with great caution, 
ana the jury should be rully satisried o its truth 
betore they can acquit the aefendaant on such testi- 


noetnuM ae by sove 
ted in the crime. 


In reversi 


Jive the 
the word 
‘acquit’ ir 
ness accomplice 
however, witness 
tried for the 
whether the 
x ore:udicial to 
upplied) 


+o) 
I~ Os te 


m 0) 


‘ 
“ 


tion was prejudicially erroneous: 


could reasonably have understood the 
that thou;h the testinory or 
in evidence, Srown's evidence 
ceived with caution, and that, unless 
} mony was corroborated by sore person or 
in the crire the jury should 
the truth of Brown's testimony 
@ acquit defendant. Bobby Lee Mcyaha 
fendarn= put there is some auestion as 
stirony €id or did not corroborate 
In any event, the instruction 
Shi tted the burden of proof 


+. ] 


Wm UW 
Koo MH 


oe 


S/ Compare the Sollowinj language oi the challenyec instruction in 
the instant case: 
“You should it closely to deterrine whether it is color- 
ed in such a pay as to cause doubt concernirg the the guilt of the 
Gefendants in cnis case, eee” DT. 551. 
It may be noted, at least parertheti cally, that the court below reco }- 
nizeé that the standard inforser instruction "is not, as written, 
applicable to this case" but "that a certain amount of revision would 
cure that" (T. 475). The underscored lanjuage reflects the court's 
attenpt to "cure" the following language of the Fletcher case, supra, 
which required that the cautionary insturction be given when the ir- 
Former testi£ie@ for the Government: "*** the jury should be instruct- 
ea to scrutinize it closely for the purpose of deternining whether it 
is colored in such a way as to place juilt upon a deiendant jn fFur- 
therance oi the witresses own interest." 


A the 
of an accused is 
insturcte 
is on tne 
of a fair 
supplied) 


cunt the 
accused, 
une impartial 


bur@en 


che 


In Joseph v. State, 


he 


tne court hel¢ that tne givii 


erroneous when jiven with re 


two accomplices 


Tre trial court gave 


respect to both witnesses, Lenou, 


accouplice hac een favorable to 


the jury that, if 
daerense accomplice witness, 
to the extent of 


In reversing, the court saic: 
“While this 
yet, 
in tnis connection the 
to said w witness where 
the . devendant, it was 
the jury, and to discredit 
should come to Aiseuss her 
they were liable to 
e to the State as 


charge 
applicab! 
AeLencant, 
berore 


dant upon the testimony of 


x eEt 
violatec anc 


accuser 


eetale” Ts 


one Zor the State ane one 

che cautionery acconclice 
h all os the testimony of 
éefercant 


the State were relying 


requiring corroboration 


might be true as én 
without a pertinent charge tell 
t the sane rule eid not 
her r testimony was ny was in| 


Tiable to mislead an 


and to require that 
they would be author 


innocence 
tary in effect 
proving his innocence 
has been deprived 
211i (snmhasis 


uption of 


ene 
o- 


r 


accomplice 


éesernse 


instruction with 
| 
one 


The court aémonishec 
"in any measure" upon the 
testimony 


to Giscredit such 


bezore it could convict. 


abstract proposition, 
ing the jury 

ao ly 
favor of 
confuse 
saicé witnesses when they 
testimony. under such a 
reyard the same | rule 
eavally applicable to the 
she be corroborated 
che celen- 
We 


izee to acauit 
saié witness alone. 


believe that the char ye was erroneous as to said 


witness." |- 1062-193¢ 


(Exchacis supplied) 
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s/ 


Cenonstrate that it is preiucicial error to 


stionary in 


‘iving a cautionary ings<ruction 
acconplice «sno tescities Zor an accused which are 
Gecisions are equally applicable to the jivin, 
the cautionary inform instruccion with reference to the testimony 
a Celense witness who has previously given inforuation in the hope 
of a rewaré. “Whether the instruction shovld not be jsiven because 


inappropriate in that the reasons to be 


rx testilzying against the 


private citizen wao na? "J siven information ir. the hope of 


Fence, or becavse it may ke 


: 3/ Be 


to inpaiz the oresimpcion of innocence-or to arfect the 


@ reward ane waco test 


he jovern.ent to carry tre burcen of proo. 7/ or be- 


it nay be deeree to frustrate "che cause of truth" by virtue 


of the accusee “Zoreyoing that opporturiiy [to put his story betore 


” 


the jury} because o.) the fear of prejudice “ounded nor" che e.fect 


5/ People v. Bonney, supra. 


7/ State v. Reeder and Joseph v. State, supra. 


such instruction, 3/ it is sani-ect chat ar accuse|'s whole case 
. a 5% . . . | . 
hurt by it. thovt question, cig testiuony O- the marticular 
| 
witness is down_racec; but, that is not che whole of it: 
exust of that witness is boune to alzect the tur 
of any otnex cerence cestim anc: OL 
pat on the witness scand a person who 
not to be trusted. 
- A : PR Pe 2 + ote S| 
Je xespectiully subisit that this Court shoule hold, 2 
oz law, that the jiviny oO: the challenze¢ instruction wes 
| 


cially erroneous. 


| 
B. UPON THE FACTS OF THIS CASE IT ‘AS PREJUDICIALLY 


ERRONEOUS TO HAVE GIVEN THE CHALLENGED INSTRUCTION 
| 


It was we submit, prejuciciall y erroneous to have iven the 
, +S J y 
| 


challenged instruction under the facts of % 
| 


Not only are the corsi¢exations which require the cautionary 
| 
| 


instruction to be jiven on 4 proper occasion absent fin the case of 
i 


iy 


one who has given jnZorwation in hope of 8 rewar¢ anc: wno thereafter 
| 
testifies for the decense, as we have previously shown, Dut the 


particular circumstances under which Shuler appeared and testified 


showed clearly tiat his testimony at the trial had not been motivated 
= - 2 SS eS ot | 
| 


ae ena ener erat 
3/ Luck v. United States, supra. 


ao 


by tne hope ot reware even thouvn he had, at a point prior to the 


trial, yiven the jrheor.ation to Transit in hore ox a reward. o/ 


(1) that Shuler 


e then bein; tried becare 
inv the trial as a result of infornation 
crom che Ziles of D. C. Transit; (2) that 
by trial counsel; and (3) that 


his testinony therein was the 


nin. out. 
In view of the fore;oin, “acts, no reasonable person coulé inser 
crom the = mat Sar as previously jiven the infoxr.ation to 


Transit in hor : z hie acoearance and cestimony at che 


atocero= 
trial were ivacec in any way by hope ‘or a reward: those ..acts 
are simply t £3 i with conduct one would rorrally expect of 


a cerson who was notl ursuin; the joal of a reware and from which 


ee 
¢/ Cf. Wynn v. United States, ___ U.S. Ape. (Nov. 14, 1567) 
wherein this Court stated: 
“Appellant's exsfort was to show Robirson's aninosity as a 
possible explanation, not «or the report he made co the 
golice, but for the Ganaging testirony he gave at the 
trial. Rooinson's emotional bent on the witness stand, 
and not at soe point prior co che ofcenses, constituted 
the important sub“ect for investisation." (Slip On., B- 4, 
exphasis supplied) 


Sas 

conduct one wi ;ht infer that his cestinony was colorec. 
> , . . é . . . ah Jos ee E 

tne sole exception oO. the sin,le Lact tnat the inizorration hac »een 


given to Transit ir hope o: 4 rewaxrc, 


witness testilied to at the trial croviced a jasis 
Snuler's testimony at the trial was rotivated 


Ii is to be renenberec that the only testimony in the case wnich 

| 
rezerred to Shuler havin; given tne inzormation to Transit in hope 
of a reward was that of tne Transit Security Officer (T. 362). Not 


| 
one question was asieé by the jyovernnent attorney of Shuler which 


| 
was aesigned to elicit from Shuler whetner he was testifyin; at the 
| 


trial in hope o: 4 reward. Trial counsel had elicites frou. Shuler 


| 
the fact that Shuler knew Aorellant ané the co-defendant 


ly (T. 236-240) and that, prior to tne @iscovery oO: 
trial counsel, Shuler had never tallied with tria 
obviously ior the pur pose of showin: that Shuler ha 
the outcome O- the case. The yovermmeent attorney's 
that Shuler had an interest in t 

at, and were limited to, Shuler's yriendship, 
Geiendants (T- 244-247), and whether Shuler, nimseis | 


participant in the crime (T. 261). 


hac jiven the in_orwation to Transit 
cas the only -act -ro- which the jury could inter 
reward; otherwise, 
sron which one could 
a xveward. Since 
appearec at the trial were, we 
subr.it, so ut ky iz } to those wnich one could reasonably 
expect to surrouné che appearance of a person whose ultimate purpose 
ior testifyin 


che obtaininy of a reward, no person could, upon 


- 


the recoré below, reasonabiy infer that Shuler's testimony at the 
y 


trial was "colored" by the hone of a rewaré. It was, we surmit, pre- 
-uéicially erroneous co have discredited Snuler's testirony by in- 


structin; the tury that, because ne hac jiven information to Transit 
che jury was required to receive his testinony 
with "suspicion an@ to ace upon it wich caution." 

Indee3, that Shuler had jiven the intiornatior co Transit in the 
hope of reward was tco remote to justity the court in givir, any 
instruction which sin:led Shuler x individual consideration 
by the jury on accourne thereof. If thac iact could possibly be con- 


sidered as sivinj Shuler an interest in the otcoue o1 the case, the 


general instruction -;iven by the court which related to the interest 


30% 


o. any witness in the outcome of the case (T. 42) was adecuate. 
| 


! 
e respectivily sabnit that, upor the particular facts of this 
| 
SOE: ae : 
case, it was prejudicially erroneous -or the court to have instruct~ 
| 


ec the jury to receive Shuler's testinory “with suspicion and to 


act upon it with caution." 


II 


THE TRIAL COURT ERRED TO THE EREJUDICE OF) THE 
APPELLANT IN ADMITTING INTO EVIDENCE A TOWEL 
AND GUN (GOVERNMENT EXNIBITS 1 AND 2) IN THAT 
THESE ITEMS JERE THE 2RODUCT OF AN ILLEGAL 
SEARCH AND SEIZURE. | 


Arprellant respectlully reters this court to the! third state- 
| 


went o£ points and the ar jurent thereto in the Brie! for Appellant 
| 


Everett A. Hawhins, Jx., Docket No. 21,2¢1, which Avcpellart adopts 


herein. 


The admission into evidence o: the illegally seizee jun ard 


towel constituted prejudicial error with respect to Appellant. 


McDonald v. United States, 335 U.S. 451, °3 L.Ed. 183.5 SS S.Ct. 


); Nelson v. United States, ©3 U.S. App. D.C. 14, 208 F.2d 


(1661); Schoeneman v. United States, 115 U. App. D.c. 11¢, 317 


F. 2d 173 (1963). 


| 
| 
4 
| 
1 
| 
(1653); Hair v. United States, 11¢ U.S. App. D.C. 193, 28¢ F.24 
D 
| 
| 
| 
| 
| 
| 
i 
| 
| 
| 


reversed 


Court to 


the District Court 


Respectfully submitted, 


EE 


Rovert M. Scott 

1252 Connecticut Avenue, N.W. 

Trashinjton, D. C. 25035 

Counsel for Appellant 
(Acpointed by this Court) 
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mes C. Denas 
Connecticut Avenue, N. VW. 
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Gall, Lane and Powell 
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CERTIFICATE OF SERVICE 


I hereby certily that a copy ol the forejoin lez Jor Appellant 


: : oy ax F aan 2% 
was personally celiveredc to David G. Bress, Esquire, United States 


Attorney, ‘Jashington, D. C., and Frank C. Mebeler, Esquire, 


Assistant United States Attorney, Unitec Ctates Court) House, 


“washington, D. C., this day of Decerber, 1$67). 


Robert M. Scott 
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Cr. No. 899-66 


QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1) Whether there was error in refusing to suppress a 
pistol, towel and ammunition clip recovered from appel- 
lant Hawkins when both appellants were arrested (1) 
pursuant to on-the-scene descriptions given by the victim 
of the robbery to a police officer; (2) appellants’ descrip- 
tions fitted those given the arresting officer, including the 
towel that one of them was reported to have used in cov- 
ering the pistol used in the robbery; (3) appellants were 
sighted two or three blocks from the scene of the crime 
trotting away from it, within “two or three minutes” 
after it was committed? 

2) Did the trial court err in instructing the jury that 
a defense witness characterized by both counsel and a 
defense witness as an informant and who would be re 
munerated if persons he had named as perpetrators of the 
robbery, none of which included appellants, were tried 
and convicted, could be found by them to be an informer, 
or even if he was so found, that his interest in the out- 
come of the trial could be so remote as to call for no par- 
ticular suspicion or caution in assessing his testimony? 
[If so, was not the error harmless in the light of the strong 
evidence against appellants and since in any event the 
jury properly rejected the testimony of the witness as in- 
herently incredible? 

3) Did the trial court err in denying appellant Hawkins’ 
motion for judgment of acquittal, when appellant was ar- 
rested within minutes of the robbery, trotting away from 
it in the company of a man identified as a perpetrator 
thereof, two or three blocks from the scene and at a loca- 
tion consistent with the direction which the robbers were 
said to have taken, with the aforementioned items con- 
cealed in a distinctive towel in his possession; and in ad- 
dition, his own testimony placed both appellants at the 
scene of the robbery? 


INDEX 


Counterstatement of the Case 


A. 


B. 


Dz. 


The Motions to Suppress 
The Government’s Case - 


1. The Testimony of the Bus Driver 

2, The Testimony of Officer Liptak 

3. The Testimony of Detective Sanders : 

4. The Continued Cross-examination of Mr. Moon ...- 


The Defense 


The Testimony of Tyrone Schuler -...-- 

The Testimony of Ethel Webster 

The Testimony of Diane Lee are 
The Testimony of Appellant Winston -.....--- 
The Testimony of Edward Hughes --...----- 
The Testimony of Other Defense Witnesses -- 
The Testimony of Appellant Hawkins 


APHAhewr 


Post-Testimony Proceedings 


1. The Bench Conference 
2. The Instruction 


Statutes and Rule Involved 


Summary of Argument 


Argument: 


Is 


id. 


It. 


An instruction that a defense witness characterized 
as an informant and who would be remunerated if 
persons not appellants were tried and convicted could 
be found by them to be an informer, but that if his 
interests were found to be remote, no particular 
suspicion or caution would be called for does not 
necessitate reversal cc 2 


A. The trial judge did not err in giving the instruc- 
tion £ : us Re ee era epee sa 


B. Assuming arquendo that the instruction given was 
erroneous, only harmless error resulted _. 


There was no error in failing to suppress items re- 
covered from appellants since arrests were based on 
probable cause 


The trial judge did not err in denying appellant 
Hawkins’ motion for judgment of acquittal 


Conclusion 
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United States Court of Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,108 


CLIFTON H. WINSTON, JR., APPELLANT 
Vv. 
UNITED STATES OF AMERICA, APPELLEE 


No. 21,291 


EVERETT A. HAWKINS, JR., APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On June 30, 1966 a robbery of a D.C. Transit Company 
bus driver occurred at the corner of Thirteenth and D 


(1) 


2 
= 


Streets, N.E. Within a matter of minutes, appel- 
lants Hawkins and Winston were arrested three blocks 
from the scene of the robbery. On July 19, 1966 appel- 
lants were indicted for robbery and assault with a deadly 
weapon ‘counts 1 and 2 of the indictment). Count three 
of the indictment charged appellant Hawkins with car- 
rying a dangerous weapon, and count four charged ap- 
pellant Winston with the same crime. They pled not 
guilty on July 29, 1966. On April 4, 1967 appellant Haw- 
kins filed a motion to suppress which was heard and de- 
nied on April 19, 1967. The four-day joint trial before 
Judge Gasch began on April 19, 1967 and on April 25, 
1967 the jury returned a verdict of guilty as charged as 
to both appellants. On May 12, 1967 appellant Hawkins’ 
motion for judgment notwithstanding verdict or in the 
alternative for a new trial was argued and taken under 
advisement. In a Memorandum Opinion of June 6, 1967 
Judge Gasch denied the motion. 

On June 9, 1967 appellant Hawkins was sentenced pur- 
suant to 18 U.S.C. $5010'B), the Federal Youth Correc- 
tions Act. The same day, appellant Winston's sentence was 
suspended and he was placed on probation for a period of 
5 years. This consolidated appeal followed. 


A. The Motions to Suppress 


At a pre-trial hearing to suppress, the arresting officer 
was called on behalf of appellant Hawkins. He testified 
that he was also the first officer to arrive at the scene of 
the robbery of the bus driver at the corner of Thirteenth 
and D Streets, N.E. (H. Tr. 4, 5). Three persons had 
been involved in the robbery (H. Tr. 6). The driver de- 
scribed one of the men who entered the bus as wearing “a 
light colored shirt and dark pants” and that a second man 
had a green towel with which he concealed a pistol (H. 
Tr. 6-7). The officer then combed the area in the direc- 
tion in which the three robbers had run (H. Tr. 7). Two 
or three minutes after the robbery, the officer spotted two 
subjects running across Thirteenth Street two blocks away, 
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in the area of Lincoln Park (H. Tr. 8-9)... According to 
the officer, “Winston, who the appellant Hawkins was with, 
fitted the description as far as the height and the cloth- 
ing.... About five eleven, light colored shirt and dark 
pants” (H. Tr. 8). Apppellant Hawkins was in his com- 
pany, carrying a green towel in his hand (H. Tr. 7, 12). 
When asked where they were running from, the two men 
said they were “just running”. Appellant Hawkins took 
the stand. He admitted that he was in the area at the 
critical time and was “trotting across the street” with 
what he believed to be a blue towel. the possession of 
which he explained by saying “I hadn't been home and I 
usually keep a towel when I get to sweating” (H. Tr. 14- 
15). After brief arguments from counsel. the motion to 
suppress was denied (H. Tr. 23). 

At trial, the motion to suppress the items—the green 
towel, the pistol, a clip of ammunition and a paper bag in 
which the clip was contained—was twice renewed (Tr. 
114-15, 179-180). This contention was rejected (Tr. 
180). The factual background for this ruling was as fol- 
lows: Officer Liptak, the arresting officer, again testified 
that he was in the first vehicle to arrive at the scene and 
that he was given a description of the robbers (which he 
did not reduce to writing) (Tr. 50-51, 107). He testified 
that he saw appellants after having circled Lincoln Park 
and started up Thirteenth Street back toward the scene of 
the robbery, and that “they sort of walked fast or did a 
little run like towards—across North Carolina Avenue 
there as we approached them” (Tr. 111). Hawkins was 
carrying in one hand a green towel “folded in half and 
seemed to be there was something inside the towel the 
way he was carrying it... . he had a hold of something 
that was inside the towel...” (Tr. 112). When asked 
why he stopped appellants. he responded: 


Well, when I am talking to the bus driver at the 
scene of the robbery at 13th and D, I received infor- 


1 Actually the distance from the scene of the crime to the arrests 
was about three blocks. See text, post. 


that one of mes 2¢ts, the one on the bus, 
had a towel in his har iat concedled a pistol that 
Was used in the heen 
Also the fact that the physical description of one 
of the subjeets that was involved in the holdup fitted 
the defendant Winston. (Tr. 113)" 


e took the towel and found inside of it the aforemen- 
toned items Par 113). The arrest occurred “two or 
three minutes” after the holdup ‘Tr. 118). The arrest 


dout three blocks” from the scene of the 


B. The Government's Case 


. The Testimony of the Bus Driver 


Warren Moon, a dus driver with the D.C. Transit Com- 
reyn = first witness. On the night 
30, 1966, at about 10:30 p.m. he had parked his 
yvover” at the corner of Thirteenth and D 
N.E. There, as he succinctly put it, “I was 
22). He testified that a man stepped on 
1 if he went to Georgetown and that he 
told him ne could do so by transferring to a Number 38 
! no more gotten the words ‘38 out of | his] 
second young man stepped up on the 
and stuck a gun in [his] face and 
ur money and make it fast’ (Tr. 23). 
-h the gun had a green cloth or rag 
over his arm drain he pulled back to reveal the gun (Tr. 
He had on “a light-colored pullover, something like 
i lirt, and dark colored trousers” (Tr. 24). 
rst man had on long pants 'Tr.24).* The first per- 


ithe bus had been deseribed ag 18 or 19 
a had been deseribed as “light skin, 
and bulging eves, or something. He 


Moon testified that the first man had on a dark shirt 
and shorts, but he then aaid “| Wiait a minute, The first one 
had on Jong pants. T think he had on lony pants, I was concentrat- 
ing on that gun” (Tr. 24). 


e 


° 


son that got on the bus took $40 in bills from him, while 
the second person unsuccessfully tried to snatch the 
change carrier, which had a safety chain on it (Tr. 25, 
28). Moon saw a third person standing “right at the 
door” at the door of the bus, but he could only see his 
feet (Tr. 26). The three all ran away together, west on 
D Street and in the opposite direction from which the bus 
was facing (Tr. 26-27). According to the witness, there 
was a street light there and the lights were on in the bus 
CTP Bhi) 

After the three left, Mr. Moon went across the street to 
a delicatessen and called the company dispatcher. who in 
turn called the police. By the time he had finished his 
call, Officer Liptak and his partner were there (Tr. 28- 
29). As indicated above, the witness described the men 
to them (Tr. 50-51). “About ten or twelve minutes after 
the robbery at the most’, appellants were brought back in 
the police vehicle (Tr. 29-30). The witness testified that 
he recognized appellant Winston. When asked if there 
was anything unusual or distinctive about him. Moon said 
that he would never forget appellant Winston's eyes, 
which were unusual in that “The upper part instead of 
going sort of normal, they sort of get an oval shape to 
them and they are more or less protruding”. He identi- 
fied appellant Winston in court. but said he did not recog- 
nize appellant Hawkins (Tr. 30-31). Appellant Winston 
was the man who held the towel and the gun (Tr. 32). 

On cross-examination, the witness described the first 
man to get onto the bus as five feet eleven inches tall, 
wearing a dark shirt and a pair of light tan khaki pants 
(Tr. 62-63). He did not pay close attention to the man 
because he was concentrating more on the gun (Tr. 64). 
He testified that the first man or the third) man 
had on a pair of shorts, but he was “not exactly 
sure” which one did. (Tr. 66). The second man got 
of the bus first (because Number Three wasn't on 
the bus") and “Number Two went right behind him, and 
then Number One right behind Number Two" (Tr. 72). 
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According to Moon, he thought the second man had a hat 
on “somet a sailor cap turned down” (Tr. 80-81). 
hat 'Tr. Sl). He thought 

brown eves (Tr. Sl). The 

robbery took about a minute 

stimated 1 that the call to the dispatcher 

minutes and reiterated that the police 

e scene when he exited from the 


e after receiving a radio 
He received information 
the surround- 


towel one isee Part: A of this 

. and th fact t that the suspects had run 

: . he drove west on D Street, turned left 
Twelfth, proceeded south and then circled Lincoln 


back onto Thirteenth Street (Tr. 123-25). 
ied north on Thirteenth, he saw appellants 
uth across North Carolina Avenue ‘Tr. 111). 

ints “sort of walked fast or did a 

4<—across North Carolina Avenue” 

111). Since Winston's ap- 

fitted the description given the officer by the bus 
he knew that one of the suspects had used a 
he stopped them (Tr. 112-13). Ac- 

Y occurred two or three 

ter the robbery . 117-18). Appellants were 
to the scene t robbery, “about three 

5 (Tr. 117, 129). 

identified Winston. but said he 

Hawkins (Tr. 30-31, 117, 129, 135- 

er identified both Hawking ind Winston in 
court as the persons he arrested (Tr. 110). He also iden- 
that appellant Hawkins had been carry- 

that had been contained in it; the paper 
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bag that had also been inside the towel, and the ammuni- 
tion clip that had been in the paper bag (Tr. 112, 113-14, 
115-16). He testified that neither of the descriptions of 
the first and second man had contained any reference to 
short pants (Tr. 136-37, 170).' 


2. The Testimony of Detective Sanders 


Detective Sanders was called to the stand with the jury 
absent to clear up the record with regard to Jencks Act 
material (Tr. 185). He investigated the robbery and took 
in writing a description of the parties involved for the 
purpose of broadcasting a lookout (Tr. 186-87). The look- 
out was 


“for three Negro males: Number One. . . Was 4 
Negro male between the ages of 16 to 17, five feet 
eight, 140 to 145 pounds, complexion very dark ase 
wearing gray trousers, white sport shirt: 

Number Two. Negro male, 16 to 17 years of age, 
five ten, 150 to 160 pounds, ... armed with a re- 
yolver, . . . wearing a white T shirt with a towel 
wrapped around his neck: 

Number Three was a Negro male wearing plaid 
shorts, no further description (Tr. 188). 


The detective testified that the only thing he took down 
was the flash lookout (Tr. 189). He testified in the jury's 
presence that he talked with other persons in the area 
after the robbery, but did not recall interviewing a Tyrone 
Schuler, that he didn’t think Hawkins was wearing plaid 
shorts when he was brought back to the scene: that he did 
not receive from Mr. Moon the names of any possible wit- 
nesses: and that he did not recall what appellant Winston 


“At this point. the offeer was asked if he had ever seen Tyrone 
Schuler, who was brought into the courtroom, shortly after 10:30 
p.m. on June 30, He said that he‘d seen him on several occasions, 
but could not recall whether he saw him on that occasion or not, 
and that he did not recall discussing the case with the man on 
the evening of July Ist (Tr. 175-76. 179), At the conclusion of the 
oflicer’s testimony, it was stipulated that neither appellant had a 
license to carry a gun (Tr. 182-83). 


when he was br back (Tr. 222, 224, 


alled for further cross-examina- 

1 conversation shortly after 

-obbery with a young man 

om, to which he r Bas looks 
t i] went to Georgetown’ 

if he had a conversation 

what he observed during the 

he alee a he had only 

I . 198 


} 


within earshort of Detective 

ns were rac dioed to headquar- 

with the description of the first 

with respect to the description of 

he indicated that the towel 

*k, and added that he thought the 
light colored shirt, something like 
agreed with the description of 

was about a year ago 

stuff right off like 

stified that he had made 

ery. When asked if the 

ones therein, he said he 
man’s name and that he had only dis- 
tha tall individual on the bus, whose 
but who wore “awful thick 

210). He reiterated that the 

been brought into the courtroom 
-hat asked me if I went to George- 


sstimony the government, rested (Tr. 212). 
judgment of acquittal, the basis of which 
would be required “to do great specula- 


9 


tion on the issue of identification” was made and denied 
as to both appellants (Tr. 212-14, 217, 218). 


C. The Defense 


1. The Testimony of Tyrone Schuler 


Before the witness began his testimony, the Court noted 
that the bus driver had identified him as one of the rob- 
bers and advised him of his Fifth Amendment rights ‘Tr. 
228), He testified that he had talked to Officer Liptak 
and Mr. Moon on June 30, 1966 (Tr. 231, 237, 242, 244, 
258, 254, 256, 259). 

According to the witness, he was “leaning on... 4 
beauty salon wall” at Thirteenth and D Streets when he 
saw three boys on the bus (Tr. 231-321. One “was stand- 
ing on the platform on the bus and the second one was 
standing on the second step on the bus with a gun in his 
hand and the third one had his foot in the door” (Tr. 
232), The first one was said to be wearing a white jacket: 
the second (“brown skinned”! one had a gun “(s/imilar 
to” the gun recovered from appellant Hawkins and was 
wearing “a white jacket with a collar up. pair of brown 
khakis": the third one “had a white jacket on, pair of 
Bermuda shorts, plaid, [and aj pair of ... low cut shoes, 
looked similar to a sandal” (Tr, 234). None of them 
wore hats (Tr. 234). They ran through the alley toward 
C Street. after which Mr. Moon left the bus and made a 
phone call (Tr. 235-236). When he returned, the wit- 
ness claimed to have told the bus driver his name, after 
which he received from the driver an “application” (Tr. 
236, 2871. The witness did not fill it out (Tr. 287). He 
claimed to have told Officer Liptak his name and address 
as well (Tr. 237). Schuler also claimed to have been con- 
tacted by a private investigator for the D.C. Transit Com- 
pany, who asked him to come to the terminal at 15th 
Street and Benning Road (Tr. 238). He asserted that he 
told the investigator that he knew two of the boys (Tr. 
239). 


neither Winston nor Hawkins 
he saw: that he had given an offi- 
Precinet the names of persons he 
i seen roddin e bus: that he never palled 
“went to school with him, but that 
im playing basketball on a school 
244). He had seen appellant 
basketball, things” but they had 
her Tr. 243-14). 
he was asked to go down to the 
offices several times, three times 
ant robbery (Tr. 241).2 He 
lice officer knew that he had seen the 
he had talked to the bus driver and 
the police and the dus driver turned (his! name in” (Tr. 


he testified that he had seen 
asketball one or two years ago and 
“because when he shot the ball 

k the boy bust his nose or some- 

He said he had seen appel- 

few places”, including the Howard 
yvground on Third Street Southeast 
id he was in the vicinity when the 

<e “It was on a Friday and |the 

: Friday, Saturday and Sun- 

t in question, however, ‘They 

. Emerald Street and I had... asked 
go down there and tell the “boys to 
was ready to go. We was (sic) all 
- first I had to go home” (Tr. 248). 
yward Bradshaw was a block away when 


“about two robberies” in 
241 He said he 

and that he thought his 
robbery, at 8th and 

“ months before the 
instead of three participants 
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the robbery occurred, and he didn’t come back (Tr. 249). 
The following exchange then occurred : 


Q. So he was gone . . . before the robbery took 
place, is that right? 

A. Yes, sir. The robbery was taking place while I 
was walking down the street and I stopped. 

Q. I thought you said you were standing near the 
wall of the beauty salon? 

A. I was. 

Q. Now you are saving it took place while you 
were coming down the street? 

A. It was. 

Q. Well, were you— 

A. When I was coming down the street 
were just getting on the bus. 

Q. How close were you to the bus when 
on the bus? 

A. About two feet. 

Q. What did you do then? 

A. I was standing there waiting for the boys to 
come off Emerald Street? 

Q. Come off what? 

A. Come off Emerald Street. 

Q. Were you near the entrance to the bus when the 
boys got on the bus? 

‘A. I was standing about— 

Q. You just said you were two feet from bus. Was 
it on the side where the entrance is? 
Well— 
The front door? 
Yes. 
Did you make any effort to help the bus driver? 
No, sir. 
What did you do when they got on? 
Stood there. 
You just stood there near the beauty salon? 
. Yes, sir. 
. Did you make any attempt to eall the police or 
eall for help? 

A. No, sir. 

Q. Was there anybody else around there? 

A. I didn’t see anybody, T was laughing. 


OPOPOPOPrer 


). You were what? 
Laughing 
Wy. 


ee eens 
You were lau Ww While the robbery was going 
It was funny because the man was stumbling 
sing and I just started laughing. 
t say you were laughing all the way through 
took place? 
After the boys got off the bus and they 
e alley and the bus driver he was 
ing to get off th 
doing at that 
mean even after the robbers left you made 
help the bus driver. did you? 


hing to do with it. 
g robbery last, Mr. Schuler?.... 
out two or three minutes. (Tr. 249-52). 


that he didn’t get involved in 

> ecause if I would have got shot what 
given me” ‘Tr. 262). The Court asked 

s could see the gun in the second man’s 

ck, to which the witness answered 

have windows on the bus” (Tr. 262- 

testified that a teenager he had seen 

ting rink” was seated by the back 

lich he exited during the course of 

He also said that the bus driver 

n 1 the side of the Safeway” in the middle 
he block of D Street between Thirteenth and Tennessee 
-e side from which the bus was 


hat he remained at the scene of the 
for about five minutes after it occurred, during 
« talked to the bus driver and the police offi- 


vith a description of the flight 
v, because one was already gone, 
rds 12th Street, and then turned 
(Tr. 266) (emphasis added), 
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A. After I talked to the police he went back and 
talked to the bus driver. 

Q. Then he talked to you first?... . 

A. No, sir. 

Q. Tell us what the police officer did. 

A. First he stopped and pulled up and then he— 
when the bus driver stopped talking . . . and pointed 
to me and the police started asking me questions and 
then he went back and started talking to the bus driv- 
er (Tr, 259). 


After testifying that he was not there when Hawkins 
and Winston were brought back, he testified that the po- 
lice officer just asked him his name, then said that the 
police officer also asked him to describe the robbers (Tr. 
259). He denied that he was the first boy on the bus that 
night and denied having robbed the bus driver (Tr. 261). 


2. The Testimony of Ethel Webster 


Miss Webster, who had known appellants Winston and 
Hawkins about a year and a half and six or seven years 
respectively, testified that on June 30, 1966, after 10:00 
p.m., she was walking with her baby when she saw them 
at the corner of 13th and D Streets, about a block from 
where she lived (Tr. 311-313, 316). The three of them 
stood on the corner, “talking a little bit’. Diane Lee 
joined them. They talked about 15 or 20 minutes about 
12 feet from the bus stop (Tr. 317). Hawkins had a 
towel around his neck but nothing else in his hands (Tr. 
315-319). During this time. a police car pulled up in 
front of the bus and a crowd gathered (Tr. 313-314). 
They all walked across the street in front of the bus and 
up 13th Street (Tr. 314). When they crossed the street 
there were more people at the bus stop than usual. She 
saw the bus driver outside of the bus. The witness, 
“Diane and the baby and a few more girls . . . stood right 
there talking and | appellants] walked on down the street”. 
As near as she could remember, Hawkins stayed at the 
scene two or three minutes (Tr. 319). Appellant. first 
stopped to talk to someone, then “kept straight down 13th 


) 


‘her Washing machine [for]... [a|bout 
t hen we walked on up 13th 


con deseribed the arrest, said he saw the 
ime at the police station, had nothing 
and saw Mr. Moon for the first 


: compare Tr. 356), 


t $:00 p.m., after which they 

two hours (Tr. 362-63), Although 
of people” at the carry-out, Win- 

having seen anyone there that he 

knew the owner, but appellant 

in it any more” 'Tr. 363). He tes- 

any kind of paper bag, that he 

and that he didn’t notice any 


to about the washing machine,’ and he did not 
Tr. 366). He knew Claudette Brad- 

tot remember seeing her that evening (Tr. 

i ve seen the gun for the first time 

of a paper bag at the station by 

ers (Tr. 369). Appellant did not 

with the bag when the arrest occurred. (Tr. 


» Testimony of Edward Hughes 


Director of Security for the D.C. Transit 

“4 that he met Tyrone Schuler on one oc- 
ptember 7, 1967 (Tr. 372-74). As a result of 
{there were “about three” women on that front 

fid not know the names of any of them 


17 


a call from one of his operators at the Trinidad Division 
of the company, located on Benning Road, Hughes went 
there the same day and talked with Schuler, who gave him 
names und addresses of approximately six names, none of 
which were appellants’ (Tr. 375-76, 378-81). This infor- 
mation was given to Detective Linn of the Robbery Squad 
the following day (Tr. 379-80), He estimated that 
Schuler was “a young person... about 16° ' Tr. 378). 

On cross-examination, the witness testified that the 
company gave monetary rewards for information, and 
that Schuler was aware of this, as the possibility of a re- 
ward had come out in the course of the interview (Tr. 
392). The witness testified that to his knowledge, there 
were no other cards bearing Schuler’s name in the com- 
pany files (Tr. 382). Before September 7, Hughes had 
received no information concerning the robbery (Tr. 386- 
87). 

At 2 bench conference called in connection with Hughes’ 
testimony, the following exchange occurred: 


THE COURT: Of course, one aspect of this is I 
suppose now in view of this man’s testimony, I have 
got to give the informer instruction respecting the 
testimony of Shuler (sic), if the defense has charac- 
terized him as an informer.* 


“In response to a question by the court. the witness said that 
the determination to pay a reward is made on the basis of the in- 
formation furnished. “If after the Court Action. the information 
proves to be true, then the reward is paid, It is information leading 
to the arrest and conviction of an individual. or individuals, in 
connection with a robbery” (Tr. S88). Applying that criteria, no 
reward had been paid to Schuler, (Tr. 388). Ce Is motion for 
a mistrial based on the assertion that the Court's questions had 
thrown aspersions on Schuler was denied (Tr, 389). 


‘Apparently, the trial judge was referring to defense counsel's 
direct examination of Mr. Hughes: 
Q. Does your company have an informant that goes by that 
name, sir, or an informant by that name? 
A. This would be an informant? 
Q. Yes, sir, Do you know what his full name was? 
A. do... His name was Tyrone Schuler (Tr. 373). 
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in court (Tr. 403-04). 


ar ppellant Winston took the stand 


appellant’s reputation. How- 

appellant’s reputation with 
rther questions (Tr. 405-06). 
Winston’s reputation was 


(Tr. 409). 
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After calling one Robert Stone, whose testimony estab- 
lished that Schuler’s name had been obtained by the de- 
fense from the D.C. Transit Company on the first day of 
the trial, the defense called Detective Bell of the Metro- 
politan Police Department (Tr. 412-14). He testified that 
he responded to the scene of the robbery in a white 1965 
Ford which he parked four or five feet from the bus, fac- 
ing in the opposite direction, and that to his knowledge he 
spoke to no one named Tyrone Schuler (Tr. 414-17). De- 
tective McCaffery testified that he was on the scene and 
saw the scout car, but did not speak to a Tyrone Schuler 
(Tr. 419).” 


7. The Testimony of Appellant Hawkins 


his testimony by confirming 427: see 
footnote 10 below. When he and Winston left his 
grandmother's house, they “walked down the steet where 
two girls were standing on the corner” (Tr. 428). Haw- 
kins was wearing “|a] green plaid shirt and black pants” 
and was carrying the towel to “wipe sweat off [his] fore 
head” (Tr. 428). He claimed not to have worn short 
pants that day (Tr. 433). 

He saw “|njothing but police cars and a lot of people 
_.. gathering around” at the bus stop (Tr. 4291. While 
he was in the vicinity, he saw Claudette Bradshaw and 
spoke to “[a! girl named Francene’s mother” (sic', who 
wanted him to fix her washing machine (Tr. 429).7 
While he was standing in the vicinity of the bus stop, he 
“!slaw the guy drop a bag... in a tree box about... 
a foot away from me” (Tr. 4501. He picked it up because 
“ihe| knew it was a gun in it. |He! felt it” «Tr. 480). 


w After the Detective testified, appellant Winston rested his case. 
Appellant Hawkins’ counsel made her opening statemen 
was then stipulated that if Hawkins’ grandmother could have testi- 
fied, she would have said that her grandson was at her house at 


oe 


approximately 10:00 p.m, that night (Tr. 422-25, 426). 


The witness claimed that he had been unable to locate this 
woman, and that he did not know where she lived (Tr. 429-30). 


~own minds as to Whether he is in this category, 


yyy 


based on What they Rave heard of him. But [ think 

the Court should not be in a position of a fact finder 

under circumstances of thks but if the jury finds 

from these facts that | lat status, then they 
i is testimony, 

thing We seek to do in giving 

to give the jury a fair and 


evaluating the testimony of any 


Now, 2 witness who has any interest in the out- 
eome of the case is ditferent f 2 Witness who is 
completely disinterested. ‘hi ; is seeking 
to do is to tell the jury on what be s they may make 
a fair ev tion of the testimony of this witness, 
among other things. It seems to ‘me that he is not 
completely lisinterested. He certainly is not the 

: informer who may be subject to pay- 

(Tr. 479-80, 489-90). 


trial . ige read the instruction he intended to give 

; sel odjected that Schuler’s interest, 

could de “covered adequately by the general in- 

Witness that you may find, jury, to 

have an interest ris case, you may Ss his i 
y in the light of s an interest” ‘Tr. 


Court replied: 


t you are doing by leaving it general 
iss eer the rug. It's your own 
What the Court 
indicate to the ju iry the basis on 
sroceed to evaluate his testimony as 
te the testimony of any other wit- 
up to the jury. ... 
Now pcned se jurymen... have served in many cases. 
eof them have served in cases in which 
e definition of informer played 
; 


their evaluation of one so char- 
says nothing, they may de- 


own witness says he is an informer. Therefore we 
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will be very reluctant to give his testimony any 
weight. ... (Tr, 492, 495), 


2. The Instruction 


The instruction as given is set out in Appendix A. Both 
counse! objected thereto on the grounds that it should not 
have been given (Tr. 568). 


STATUTES AND RULE INVOLVED 


Title 2B, District of Columbia Code, Section 502, pro- 
vides: 


Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
weapon, shall be centenced to imprisonment for not 
more than ten years. 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


Title 22, District of Columbia Code, Section 3204, pro- 
vides: 


No person shall within the District of Columbia 
carry either openly or concealed on or about his per- 
gon, except in his dwelling house or place of business 
or on other land possessed by him, a pistol, without a 
license therefor issued as hereinafter provided, or any 
deadly or dangerous weapon capable of being so con- 
conled. Whoever violates: this section shall be pun- 
ished as provided in section 22-3215, unless the viola- 
tion oceurs after he has been convieted in the District 
of Columbia of a violation of this section or of a fel- 
ony, either in the District of Columbia or in another 
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case he shall be sentenced 
more than ten years, 


al Rules of Criminal Procedure, pro- 


feet, irregularity or variance which 
re substar nual rights shall be disregarded. 


SUMMARY OF ARGUMENT 


ising to suppress a pistol, 

recovered from appellant 

were lawfully arrested. 

to on-the-scene descrip- 

: of the robbery to the police offi- 

- occurred. The officer was told the 

in which the three suspects had fled. He 
bout three blocks from the scene of the 
tent with that which the bus 

taken an mm proceeding away 


1 by the bus “dri iver. The ales was 
h the bus driver had said had been 
g the robbery. There ap- 
in the towel. Given the conjunc- 
dent and cautious police officer 
nave probabl e cause to ces that not 
also that the appel- 
wits untae therein. 


II 


properly instructed the jury that a de- 

: aracterization by both counsel and a defense 
yess of Schuler as an informer and who would be re- 
munerated if persons he had named as perpetrators of 
the robbery (none of which included appellants) were 
tried and convicted could be found by them to be an in- 
former or even if he was so found that his contingent in- 
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terest in the outcome of the trial could be so remote as 
to call for no particular suspicion or caution in assessing 
his testimony. The instruction was but a more formal 
statement of the ordinary process which the jury would 
undergo in assessing Schuler’s testimony. The existence 
of three conditions precedent: (1) that Schuler must be 
found by the jury to be an informer; (2) that he must be 
found to have contingent interest; and (3) that his inter- 
est in the outcome of the litigation must not be too remote 
—did not infringe upon the fact finding authority of the 
jury nor did it result in the casting of aspersions on the 
witness. 

In any event the error was harmless. The evidence was 
strong against both appellants, especially Winston, as to 
whom there was 2 positive identification by the victim of 
the crime. Moreover, the testimony of the witness Schuler 
was so incredible as to cause the jury to reject it in total- 
ity. Since the claimed basic defect of the instruction was 
that it discredited the witness the jury's rejection of his 


testimony moots the issue of the propriety of the instruc- 
tion. 


Ill 


The trial court did not err in denying appellant Haw- 
kins’ motion for judgment of acquittal. Hawkins was ar- 
rested within minutes of the robbery. He was trotting 
away from the scene of the crime in the company of a 
man convincingly identified as a perpetrator thereof, two 
or three blocks from the scene of the erime and in a loca- 
tion consistent with the direction which the robbers were 
said to have taken. He was carrying a towel which the 
bus driver identified as having been used in the robbery. 
The towel contained a pistol which the bus driver identi- 
fied as having been used in the robbery. With his cohort, 
he broke into a run or fast walk when the officer ap- 
proached. Moreover. Hawkins’ own testimony placed both 
appellants at the scene of the robbery at or about the time 
that it occurred. On these facts, viewed in the light most 
favorable to the government, it cannot be said that reason- 


~ have a reasonable doubt as 


ngly, the case was properly 


ARGUMENT 


An instruction that a defense witness characterized 
as an informant and who would be remunerated if 
persons not appellants were tried and convicted could 
be found by them to be an informer, but that if his 
interests were found to be remote, no particular 
suspicion or caution would be called for does not 
necessitate reversal. 


75-76, 198, 222-24, 231, 236, 237, 241, 249-50, 
> 


2 In s regard. i 


el for Winston apparently had no qualms about re- 
Schuler an informant, and a witness called 
characterized this gentleman (Tr. 373, 
told that the instruction * which 
2 characterization amounted to revers- 

this proposition. 


A. The trial judge did not err in giving the instruction. 


The Government submits that the instruction was prop- 


it should be noted that the trial judge 
tallored the instruction to the circum- 
stances of the ¢ after giving the matter considerable 


thought and discussing it with counsel on both sides. He 
yas ! t Schuler had an interest in seeing 


struction ig get out in Appendix A. 


He was, we admit, ju Ged jn go concluding, Schuler had sub- 
mitted to the D.C. Transit Company the names of persons he 
asserted were involved in robberies of bus drivers. His list did 
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constrained to agree that the witness “remotely may bene- 
fit from an acquittal in this case” | Tr. 474-75, 476). The 
trial judge noted that the jurors were experienced, and 
that they may have heard the “rather restrictive defini- 
tion of an informer” before, and might revert to that defi- 
nition upon hearing the characterization of the witness as 
an informant,?* becoming “very reluctant to give | Schul- 
er’s| testimony any weight” if they were not otherwise 
instructed” (Tr. 4951. His goal, an admirable one to be 
sure, was to “indicate to the jury the basis on which they 
may proceed to evaluate his testimony as they would any 
other witness”, but leave the factual determination up to 
them (Tr. 492, 493-941. We submit that he succeeded. 
as a reading of the instruction shows. 

The jury was to “receive his testimony with suspicion 
and act upon it with caution” only if they found from all 
the evidence that Schuler was an informer. and if they 
found “that his contingent interest in the possible future 
conviction of others for the crimes charged against [ap- 
pellants| was ‘not} too remote to constitute an interest 
in the outcome of the trial”. The three-step factual deter- 
mination was left entirely in the hands of the jury. As- 
suming for the moment “the whole thrust of the... in- 
struction was to single out Shuler’s [sic] testimony for 
special treatment” (Br. 27, C.A. No, 21,291), we can see 
nothing objectionable in doing so as long as the basic 
factual determinations are left in the hands of the finders 
of fact. No aspersions were cast on the witness, and no 


not contain appellants’ names. If they were convicted, he would 
be precluded from receiving the reward which would accrue if any 
of the named persons were apprehended and convieted (See Tr. 
382, 479-80). 


1s We do not view an assessment of fault as necessarily deter- 
minative of the issue of whether error occurred by giving the 
instruction, Tt is noteworthy, however, that the characterization of 
Schuler as an informant by defense counsel and a defense witness 
triggered the trial judge's consideration of the issue. The record 
indicates that had such characterizations been absent, the problem 
may well have been lost in the labyrinths of an already complex 
trial (Tr. 479). 


uspicion or mistrust or diserediting of the 
1 
\ 


oreover, We submit that the instruction 
formal framework within which the Jury 


truction merely resulted in the 


SoTL 


would have done in any event—ac- 
whole or in part, Schuler’s testimony. 
not bound to any particular format in 
Indeed, the trial judge has wide 
harge to fit a particular case. 

App. D.C. 250, 113 F.2d 34 
x, B67 F.2d 633 (1st Cir. 
: United States 

1966). That discretion 

i supra ‘where defense 
that found witnesses to be 

detectives it receive their testimony 
degree of cautl was not error to refuse 
charge, thoug also would have been 

uction: charge given—that jury 

the witnesses have in 

. and that where the wit- 

personal interest in the result there 

ng temptation to color, pervert, or withhold facts— 
per'.” To provide as here a neutral framework 
of the search for truth can hardly amount to re- 


fes, 4 


HA 
a 
+ 


hi Bu wh 


my, 


jo ea 14 (1966) 
t that the tr judge had 
tness whose self interest is 
detriment suffered, threats or 


idered with caution and weighed with care.” 


instruction is appropri- 
use iS based upon the incriminat- 
by the Government 


29 
B. Assuming arguendo, that the instruction given was 
erroneous, only harmless error resulted. 


The thrust of appellants’ argument with respect to 
prejudice is that the instruction may have caused the jury 
to discredit Schuler’s testimony. But the jury most likely 
rejected the whole of Schuler’s testimony as inherently in- 
credible in any event, in which case the effect of the in- 
struction is irrelevant. He claimed to have seen the rob- 
bery, two feet away from the bus when the robbers were 
boarding it «Tr. 249-50). He seemed not to be able to 
decide whether he was leaning against a beauty salon wall 
when it occurred or whether he was walking down the 
street (Tr. 231, 2491. After it was over, he asserted that 
he talked to the bus driver at the scene and told Officer 
Liptak his name and address; that he was asked to go to 
the office of the company three times in connection with 
the robbery (Tr. 236, 237, 241). But Miss Webster could 
not remember having seen Schuler or anyone near the age 
of appellants standing near the bus that night (Tr, 328). 
Diane Lee also testified that she did not recognize Schuler 
as having been there that night. nor did she see any other 
persons around that night who were of the same age and 
size as appellants (Tr. 337, 338, 3411. The Director of 
Security for the company testified that he met Schuler on 
one occasion—September 7, 1967 (Tr. 372-74'. To his 
hend and convict suspects. Fletcher Vv. United States, $1 U.S. App. 
D.C. 306, 158 F.2d 321 (1946) does not so hold. It holds only that 
it is error to deny a request by the defense for informer’s instruc- 
tion where a paid informer is involved and does not bear upon the 
issue here presented—except perhaps as it indicates that appro- 
priate adjustments. consist with the circumstances. must be made 
in providing a framework for jury deliberation, 

Appellant's excursion into cases involving accomplice instructions 
(Rr, 22-26, D.C. Cir. No, 21,108). while informative, does not bear 
precisely enough on the unique issue here involved. Accomplices 
of course stand in a unique position in the law, and requiring full 
satisfaction as to the truth of their testimony once characterized 
may well shift the burden of proof where the accomplice testifies 
without corroboration for the defense, No such situation existed 
here, nor were appellants frustrated in putting their testimony 
before the jury. 
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knowledge, there were no cards bearing Schuler’s name 
I n the one obtained at that time (Tr. 382) . Neith- 
or Detectives MeCatfery, Sanders or Bell spoke 

yne named Schuler at the scene Tr. 17d-76,, 222 

And the bus tees ver thought Schuler looked 

person who asked him if he went to Georgetown 


That _ so many persons contradicted Schuler’s testimony 
reason enoug gh to reject it. In addition, asser tions by 

sess such as that he was busy laughing during the 

course of the robbery, and his inability to satisfactorily 
explain how he could see the gun through the back of the 
second man on the bus and his description of Mr. Moon as 
! sed a phone next to a Safeway buttress the con- 
that his testimony was and should have been re- 

ted. 

Moreover, in the larger context of the trial, any error 

i tion could be said to have had minimal impact, 
incing evidence, especially as to appellant 


. against whom the evidence was particularly 

g. Moreover, Schuler’s testimony was not the linch- 

pin of appellant s defense, for other witnesses testified in 
consistent with appellants non-participation in 


these reasons, any error in the instructions was 


There was no error in failing to suppress items re- 
covered from appellants since their arrests were based 
on probable cause. 


(Tr. 107, 108, 111, 112, 118, 129; H. Tr. 6-7, 
9, 21p 22,155 18) 


pt ’s argument that error occurred in failing to 
suppress a pistol, towel and an ammunition clip recovered 
rom apy pe lant does not call for extended comment. There 
i prudent and cautious officer in 
tat would have reasonable grounds— 

not proof or actual knowledge—to believe that a crime 


92 
o 


had been committed and that appellant{s were. the 
offenders)”. Williams v. United States, 113 U.S. App. 
D.C. 371, 372, 308 F.2d 326, 327 (1962). 

evidence than is required to establish guilt 1s necessary. 
Bailey et al v. United States, D.C. Cir. Nos. 20.623, 
20,624, 20,625 and 20,729, decided December 14. 1967 
(slip opinion at 5). 

In this case, there Was no doubt that the arresting 
officer had probable cause to believe a crime had been 
committed (H. Tr. 11; Tr. 107, 1081, The only contested 
issue here is whether there was probable cause to believe 
that appellants committed it. There was. 

The officer arrived at the scene and received from the 
victim of the robbery information that the man who en- 
tered the bus and pointed a pistol at him was “Talbout 
five eleven, [wearing light colored shirt and dark pants” 
(H. Tr. 8). This man was said to have concealed the 


” 


} 


pistol within a green towel when boarding the bus 
Ty. 6-7). Another man, the first to enter the bus. 
said to be a Negro male, 18 to 19 years of age. 


officer then went in the direction in which the suspects 
were said to have run (H. Tr. 7}. There, within two or 
three blocks of the robbery and two or three minutes 
thereafter, he saw two men together. one of which fitted 
the description given by the bus driver (H. Tr. & 9. 12: 
Tr. 118. 129). The other man was carrying a green 
towel UH. Tr. 12).'* They were both running and pro- 
ceeding in a direction from the scene of the crime (h. 
Tr. 9. IS: Tr. 111). Given the circumstances of this 
case—that appellants were arrested so close to the scene 
of the crime and within a short time thereof: that they 
were apparently running away from the scene: that Win- 

s According to the officer's trial testimony, the towel was “folded 
in half and there seemed to be something inside the towel the way 
he was carrying it... . he had a hold of something that was inside 
the towel” (Tr, 112), 


~ Appellant Hawkins admitted that he was “trotting across the 
street” with a towel (HL. Tr: 15). 


» given by the bus driver and 
ene the eisGinaine: towel said to be 


° see ina fashion indicating that some- 


i be contained therein, a reasonable and prudent 


Teer coul ut have reasonable grounds to believe 


Were the culprits. Moreover, the exigen- 


the SEDER were known 

pose a danger to the lives of others, 

ee action taken here all the more reasonable 
quite desirable” See Bavley et al v. United 
v. United States, 230 A.2d 485 


having been valid. the s now com- 
were properly admitted. 


Ill. The Trial Judge did not err in denying appellant 
Hawkins’ motion for judgment of acquittal. 


‘Tr. 30-31, 32. 33, 63. 64, 65, 66, 67, 69, 87, 
90, 111, 113. 114. 117-18, 120, 124, 126, 129, 137, 
259, 325-26, 340-41, 361-65: H. Tr. 


that judgment of acquittal 

anted . because the government’s evi- 

he aoe not have heen one of the rob- 

e here presented, viewed in the 

e Government, it cannot be sz rid 

cessarily have a reason- 

e Crawford v, United 

App. D.C. , 875 F.2d 332 (1967). 

int Hawkins was arrested “about three blocks” 

re | which the robbery occurred (Tr. 129). 

He was arrested in the company of Winston, whose ap- 
pearance fitted the description given the arresting officer 


appellant's re “eon Gatlin Vv. United 

2d 666 (1963). The instant 

both appellants here involved than did the 

infor in Gatlin, Moreover, nothing here indicates that the 
there, one for investigation, 


by the bus driver and who was conclusively 


court by the letter as the mi who had 
towel und pointed the pistol him (Tr. 
113). There was testimony that the arr 
or three minutes” after the robbery te 
time of arrest, Hawkins was carrying a 
bus driver idenufied as the one used by appe 

ston in the robbery (Tr. 32. 111). Concealed in the to 
‘along with an ammunition clip! was the pistol 

was identified as the one which was concealed in the towel 
at the inception of the robbery (Tr. 33, 113, 114. 126) 
When the officer approached the appellants. they “sort of 
walked fast or did a litle run like towards—across North 
Carolina Avenue” (Tr. 111). The location at which 
arrests occurred Was consistent with the officer's infor- 
mation that the robbers had taken a course West on D 
Street. then south through an alley (Tr. 124:. And. 
Hawkins’ ag the ages of two of the 


a sti 1 gS. 


vas ene of the th 
bery; that the three split up after runn 
that in the intervening moments between the robbery anc 
the arrest. the towel and pistol were transferred to Hawk- 
ins. aiding Winston and in furtherance of the criminal 
scheme: that both appellants’ actions in breaking Into a 
fast walk or little run when approached by the officer 
signified their guilty knowledge and or desire to escape 
detection and capture for the robbery just commitred* 
The jury could have concluded that Hawkins was not an in- 
nocent non-participant who had just joined Winston in 
HAt the motion to suppress. Hawkins admitted that he was in 
the area with Winston at the time of the robbery and that he was 
“trotting: across the street With a towel, the possessiot af which 
he explained by saying “T hadn't been home and Tus y keep a 
towel when T get to sweating.” When appellants were sked where 
they were running from. they replied that they were * running” 
CHW. Tr. 14-15). His own later testimony established that he was 
with appellant Winston, whom he had known for seven years, at 
the bus stop during: the critical period and within 2-3 feet of the 
bus at one time, and that he had a towel during that time (Tr. 


361-365). 


proveeding away from the scene. Tt may be that posses- 


coincidence —but this is negated 

ssion of the rather distinctive towel identified 
rowel additionally contained a pistol 

Added to this is the temporal and 

-kins to the scene of the crime, 

ilar age and positively identified 

that both were proceeding in a direc- 

i and avoidance of connection 

e, and th ey both took actions consistent 
h a consciousness of guilt. 

1g picture of guilt beyond a reasonable 


793, cert. denied, 38: 
in the Government’s evidence could 
have left room for speculation. 
: three men as robbers. A 
fied or shown to have been at the 


rime or waiting in the automobile in which 
stopped while the crime was being 
pation in the crime. The trial 


submitted his case to the jury on the theory that 
: :S was in possession of recently 

1e car when it was stopped about 
ther part of the city. This Court 

t be said beyond a reasonable doubt 

man had been the lookout man or that he 
recently stolen articles, which 

bag on the floor of the car. Here, the arrests 


matter, to conceive of a manner in 

ve come into possession of both 

to the robbery. He did not testify 

lt) Winston, who had it on the bus. He did 

> pistol when a passerby dropped it in the 

Miss Webster nor Miss Lee, whom it was 

s conversing, saw this rather remarkable 

» 340-41). The witness Schuler, who claimed 

t » did not testify to any such occurrence 

though he asserted that he witnessed the robbery (Tr. 249-52, 
259). 
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were much closer in space and time to the robbery. Hawk- 
ins was quite clearly in possession of the instrumentali- 
ties of the crime. And the arrest occurred in a location 
consistent with the flight path the robbers were alleged 
to have taken. Accordingly, the circumstances have point- 
ed more clearly toward guilt. 

Goodwin was distinguished in Bailey, et al v. United 
States, D.C. Cir. No. 20,623, 20,624, 20,625, 20,729, de- 
cided December 14, 1967. In Bailey, no positive identifica- 
tion was made of any of four men as the three men who 
entered a described car and fled after a robbery. The 
conviction of the driver, Russell, who was not even tenta- 
tively identified as a participant in the crime, was af- 
firmed, as were the convictions of the other three occu- 
pants in the car, which was stopped about an hour later 
and found to contain the stolen money as well as the gun 
used in the robbery. The Court thought it important that 
each appellant was found to have in his immediate pos- 
session what was almost certainly part of the loot. They 
also noted that the fact that Russell was a driver made 
his presence more consistent with his being a lookout than 
an innocent passenger who joined the others after the 
crime was committed. The evidence as to the pistol and 
towel in Hawkins’ immediate possession we submit, stands 
on no different footing than the possession of the money 
in Bailey. Here also Hawkins was in the company of a 
man identified as a participant. These factors, coupled 
with the evidence previously discussed, points convincing- 
ly toward appellant's guilt. 

Appellant also relies on Campbell v. United States, 115 
U.S. App. D.C. 30, 316 F.2d 681 (1963). But Campbell 
also presented much weaker inculpatory evidence than 
the instant situation. Campbell’s fingerprints were found 
on a car owned by one of two men identified as a robber, 
but their presence there was consistent with the evidence 
that Campbell had recent occasion to use the car. Camp- 
bell was found with nothing connecting him with the 
crime, though Campbell’s keys were found in the robber’s 
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room. Moreover, two witnesses who knew Campbell could 
not say that he was one of the two participants in the 
roddery ‘emphasis added)“ 
the peculiar circumstances of this case, viewed 
plicable case law, were sufficient to avoid judg- 
ment of acquittal. Compare Bullock v. United States, 81 
_ D.C. 271, 157 F.2d 702 11946), cert. denied, 330 
(1947). + Complainant could identify neither of 
two witnesses who robbed him of a suitcase. Appellant was 
seen and arrested with a man carrying a suitcase shortly 
ain io encounter and they attempted to escape at the sta- 


Lass 
Gs 


ide tify appellants and the absence of possession of fruits 
of the ault necessitated granting of judgment of ac- 
quittal>. 


United States, 98 U.S. App. D.C. 66, 232 F.2d 66 
ilar] stronger defense case. Inter alia, Kingsbury, 
was never shown to be in possession of im- 


D show t t could not have been either the 
rst or third robber. We submit that this does not dispose of the 
for the motion could have withstood attack whether or not 

nt was actually identified by the bus driver because of the 

24 gurrounding Hawkins’ actions. Moreover, appellant's 

hat the bus driver “testified positively that appellant 

» two men that (sic) had gotten on the bus” (Br. 

But this statement, cp ip in the light most favorable to the 
loses its force in view of the witness’ statements that 

just di id not recognize Hav eile (Tr. 31); that “As for as I know, 
don't know” whether Hawkins was one of the men; and that his 
, was concentrated on Winston (Tr. 30, 63, 64, 69). The 

“rp made no mention of short pants to Officer Liptak (Tr: 

« truth of the matter would appear to be that the witness 

tke no judgment whatsoever with respect to appellant 

or with respect to the third man (See Tr. 65, 66, 67, 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
ALBERT W. OVERBY, JR., 
Assistant United States Attorneys. 
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APPENDIX A 


THE INSTRUCTIONS 


Now ladies and gentlemen, in the argument of respec- 
tive counsel, there Was some reference to the witness 
Shuler [sic]. You may recall the testimony of the witness 
from the Capital Transit Company, one Hughes, who 
characterized the witness Shuler |sic] as an informer. 

The Court wishes to give you this instruction as to 
what is involved in this situation so that you may prop- 
erly evaluate it. 

One of the witnesses called by the defendant Winston, 
Tyrone Shuler [sic], was described by another witness 
for Winston, one Hughes, of the Capital Transit Company, 
as an informer. The testimony of Hughes, as the Court 
recalls it, and here again the Court wishes to emphasize. 
it is your recollection of the testimony which should be 
controlling during your deliberations, that Shuler [sic] 
had given information to this company concerning certain 
violations of law said to have been committed on company 
busses. The company agreed to compensate Shuler [sic] 
on a contingent basis. That is to say, he would be paid 
if the information he gave led to the conviction of one 
against whom he gave the information. 

If you find from the evidence before you that Shuler 
|sic] was, in fact, an informer, then you should not dis- 
gegard |sic| his testimony solely for this reason. How- 
ever, you may find from the evidence that he had a con- 
tingent interest in giving the testimony to the Capital 
Transit Company, as a result of which his testimony 
should be examined by you with greater care than the 
testimony of an ordinary witness. You should scrutinize 
it closely to determine whether it is colored in such a 
way as to cause doubt concerning the guilt of the defend- 
ants in this case, for the reason that the witness Shuler 
[sic] had implicated others in this crime. and that if 
these others were proven guilty, he would stand to benefit 
thereby. 
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If vou determine from all the evidence that Shuler 


gent inte 


reveive nis 


viction of 


defendants 


outcome or 


in fact, an informer, and that he had a con- 
rest in the outcome of the case, then you should 


testimony with suspicion and act upon it with 


rd, you may find from the evidence 
Was not, in fact, an informer of the 
mpany, or even if he was an informer, 


gent interest in the possible future con- 


others for the crime charged against these 


too remote to constitute an interest in the 
the trial. and that his testimony is therefore 
m pecuniary or other objectionable moti- 


you need not treat the testimony of the 
with any particular suspicion or 
e it such weight as you feel it is 
g that you are the sole judges of 
and all of the witnesses in the 


sic 


oa 


. * « * 


gentlemen, there has been in the Court’s 
rence to the testimony of the witness 

Court wishes to give you this addi- 
definition from Black’s Law Dictionary as 


fers an accusation against another whom he suspects of 
the violation of some penal statute” is an informer (Tr. 


567). 
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